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DECI SI ON AND ORDER
This case is before me on remand from the United States
Court of Appeals for the Fifth Crcuit. Y/ 1t arises under
t he Conprehensive Enploynent and Training Act and Department

of Labor regulations. That court granted a joint motion by
the Department of Labor and the Conplainant to set aside one
of the findings of fact in the decision of the Admnistrative
Law Judge of April 30, 1981 and to remand the matter to the
Secretary for further proceedings consistent with the corrected
finding of fact. | issued a notice of briefing schedule on
Decenber 22, 1981, but none of the parties filed briefs.

Briefly, the facts of this case are as follows. Conplain-
ant Arnmando Machado was enployed by the South Florida Enploynent

and Training Consortium (SFETC), a subgrantee of the prine sponsor

1/ Th_et states of Ceorgia, Al abama and Florida are now in Eleventh
clrcuit.
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IVETROPCLI TAN DADE County, as affirmative action coordinator
in May, 1977. It was stipulated in the Court of Appeals that
M. Machado was a regul ar enpl oyee of SFETC, not a CETA partici-
pant enployee (i.e., presumably, under a public service enploy-
ment program. He went to work for Sabar, Inc. a subrecipient
of SFETC in January 1978. The ALJ found that M. Machado had
at that point been discharged from enpl oynent with SFETC wi thout
the procedural protections required by the then applicable cera
regul ations. (29 CFR 98.26 (1975 ed.).) 2/ SFETC was ordered
to pay back pay to M. Machado for a period of 18 nonths from
his discharge. Back pay was |limted to 18 nonths by the ALJ
because that is the maxi num pernissible period of CETA partici-
pation for a public service enploynment participant. (20 CFR
673.30(d).)

However, having stipulated before the Court of Appeals
that M. Machado was a regul ar enpl oyee of SFETC when he was
discharged, it is apparent that M. Machado is entitled to a
modi fied remedy for what has been found to be an inproper dis-
charge. As a regular enployee of SFETC, the 18 nonth limtation
in 20 CFR 676.30(d) would not apply and M. Machado woul d be
entitled to reinstatenent as well as to back pay running from
the date of his discharge to the date of reinstatenent, subject

to the limtation discussed bel ow

2/ Even a CETA enployee is entitled to certain m m num protec-
tions upon discharge. 29 CFR 98.26(c).



SFETC has consistently naintained that M. Machado was
not termnated in January 1978 but rather voluntarily resigned
to go to work for Saber, Inc. |f that were the case, of course,
M. Machado would be entitled to no renedy whatsoever. But
the ALJ rejected srerc's view of the facts and found that when
M. Machado | eft the enploy of SFETC it was an involuntary dis-
charge. The aLJ's decision becane the decision of the Secretary
(20 CFR 676.91(f).), SrFETC's Cross Petition for Review in the
Court of Appeals was dismssed as "inproperly filed", and its
Motion to Intervene in M. Machado's Petition for Review was
denied. The findings of fact of the ALJ, therefore, except
as nodified by stipulation of the parties and order of the Court
of Appeals in Machado v. U.S. Departnment of Labor (5th Cr.
No. 81-5643) are res [udicata and binding on SFETC.

| note, however, that a considerable period of time has
passed since M. Mchado's discharge. Any back pay due, of
course, must be reduced by appropriate set-offs such as any
of M. Machado's interim earnings. |f there were periods of
unenpl oynent since January 1978 M. Machado shoul d show what
efforts he made to secure enployment. Therefore, this matter
will be remanded to the ALJ to determ ne the exact ampunt of
back pay due, including interest. M. Machado shall come for-
ward with records or evidence of his enploynment and efforts
to find enmployment since January 1978 if he was unenpl oyed at
any tinme during this period. SFETC shall be permtted a rea-

sonabl e amount of discovery on these questions to prepare for



the hearing on back pay, and shall be afforded an opportunity
to show that M. Machado did not exercise due diligence in
mtigating danmages.

Therefore, it is ORDERED

1. That Respondent, South Florida Enployment and Training
Consortium shall immediately reinstate conplainant Armando
Machado to his position as affirmative action coordinator or
a conparabl e position; and

2. This matter is remanded to the ALJ for calculation
of back pay due conplainant, in accordance with the above

deci si on.

NogrwA (7 orere

ary ol or

Dated: FEB19 1982
Washi ngton, D.C.
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